WORKERSf COMPENSATION

By ANTHONY NATALE III

Workers’ Eomoonsolion in Retirement
"Retirement" Does Not Mean Retirement
When You are Collecting Workers -’ Compensation Benefits
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It is clear that an employer’s ability to suspend the disability
benefits of an injured claimant who obviously retired from the
workforce is becoming more difficult.
Services, Inc. v. WCAB (Leonard),
No. 650 C D. 2010, Opinion by
Judge Brobson, filed Jan. 21, 2011,
Ordered for Publication April 20, 2011,
Commonwealth Court reviewed this
very issue. In short, it was determined
that the claimant had retired from the
workforce and, as a defense, he asserted
that he was seeking employment after
his retirement per the first Henderson
exception. The "evidence" offered in
this case to support this contention was
the claimant’s testimony on the issue. He
testified that he applied for one position
that had already been filled, another that
was beyond his physical limitations, and
still yet another position for which he
was not even qualified. He contended
that he further applied for at least two
additional positions but was not hired.
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In as much as the underlying judge
found the claimant’s testimony credible,
Commonwealth Court affirmed the
adjudication that there was sufficient
evidence to support that the claimant
acted in a "good-faith" job search and
his benefits should continue despite his
retirement from the workforce.
It is clear that an employer’s ability
to suspend the disability benefits of an
injured claimant who obviously retired
from the workforce is becoming more
difficult. The evidence mounted in this
case to establish a good faith job search
on the part of the claimant was argued
to be less than gleaming. The Hensal
court determined a good faith job search
to mean "indicia" that the claimant was
actively applying for employment. It
was argued in Leonard that applications

to jobs that are either filled or for which
the claimant is unqualified woefully fell
short of this standard.
It is submitted that a standard requiring
documentary evidence demonstrating
a claimant’s application to appropriate,
available and suitable employment
would be the best means by which to
adjudge whether a retired claimant
is actively seeking employment.
This standard would protect both
claimants and employers during the
litigation process and allow for a more
understandable burden of proof for each
party entering into the litigation.
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