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efending appellate malpractice cases re-
D quires an understanding of the state and

federal laws of the jurisdiction, as well
as an understanding of the law in connection
with the underlying claims. It also requires
knowledge of the standards in connection with
appellate malpractice, including areas in which
claims are made, the principles involved in the
prosecution or defense of the claims, and what
damages can be available in actions against
appellate counsel.

While certain strategic defenses are available to
defend against appellate malpractice claims,
each approach must be carefully evaluated.
These defenses include collateral estoppel, invit-
ed error and the applicable statute of limita-
tions. Depending on the unique circumstances
of each case, one or more of these defenses
may or may not apply.

In Frank Angrisani v. The Law Offices of Leo B.
Dubler, Ill, LLC, 2024 WL 336549 (App. Div. Jan-
uary 30, 2024), the New Jersey Appellate Divis-
ion held that the collateral estoppel elements
were met because the issue of damages in the
underlying litigation and complaint against
appellate counsel were identical. The issue was
whether the plaintiff could prove he suffered
actual damages as a result of legal malpractice.
However, in both cases, the plaintiff failed to
establish the fair settlement value of his claims
and failed to satisfy his burden to demonstrate
the actual damages he suffered as a result of the
attorney’s alleged malpractice.

As a result, the plaintiff could not demonstrate
in the underlying case or in the claims against
appellate counsel that there was a likelihood of
success in trying the underlying contract case,
which settled. While the plaintiff in Angrisani
focused on causation, arguing that the proofs on
proximate cause were different in the two mat-
ters, he could not avoid the fact that the issue of
damages in both cases were identical. The
Appellate Division noted that while the negli-
gence of the defendants was different in the
underlying case and in the appellate legal mal-
practice case, the issue of proximate cause itself
was separate and distinct from the issue of
damages. Both proximate cause and damages
were thoroughly argued in the underlying mat-
ter and in the underlying appeal, and were con-
sidered by the trial court and the Appellate
Division.

The trial court in the appellate malpractice liti-
gation properly determined that the plaintiff’s
claims for damages were barred because the
plaintiff relied on the same expert report in both
cases, and once that report was found wanting
in the underlying case, the trial court in the
appellate legal malpractice action properly
found that the plaintiff was collaterally estopp-
ed from relying on that report to attempt to
prove actual damages in the case.

Another doctrine to consider when faced with
an appellate malpractice claim is the Doctrine of
Invited Error, which operates to bar a litigant
from arguing on appeal that an adverse decision
is a product of error. This occurred, for example,
in Brett v. Great Am. Recreation, 144 N.J. 479,
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503 (1996), when a party urged the lower court
to adopt a proposition now alleged to be in
error. The doctrine “is intended to ‘prevent [a
party] from manipulating the system’ and will
apply ‘when a [party] in some way has led the
court into error’ while pursuing a tactical advan-
tage that does not work as planned.” State v.
Williams, 219 N.J. 89, 100 (2014) (quoting State
v. A.R., 213 N.J. 542, 561-62 (2013)). A party
“cannot beseech and request a trial court to
take a certain course of action, . . . then con-
demn the very procedure he sought and urged,
claiming it to be error and prejudicial.” State v.
Pontery, 19 N.J. 457, 471 (1955).

Another practical defense to utilize when defen-
ding appellate counsel involves the invocation of
the statute of limitations. In legal malpractice
actions, the statute of limitations in New Jersey
will begin to run as soon as the action for which
appellate counsel was hired is decided by the
Appellate Division. See, N.J.S.A. 2A:14-1. See
also, Grunwald v. Bronkesh, 131 N.J. 483 (1993)
(the court held that a legal malpractice action
accrues when the attorney’s breach of a pro-
fesssional duty proximately causes the plaintiff’s
damages “legal malpractice claims are subject to
a six-year statute of limitations.” N.J.S.A. 2A:14-
1; McGrogan v. Till, 167 N.J. 414, 419 (2001).

With regard to appellate malpractice claims, the
statute would begin to run at the time the
Appellate Division decision is received because,
at that point, the plaintiff would have suffered
“actual damages” to the ex-tent that the appel-
late attorney failed to preserve the rights of the
client on appeal. The fact that the plaintiff might
not know the full measure of her damages
“would not delay accrual of the statute of limita-
tions.” See, Vision Mortg. Corp, Inc. v. Patricia J.
Chiapperini, 156 N.J. 580, 586 (1999). A different
result would effectively provide a plaintiff with
an “indefinite” amount of time to bring suit

against appellate counsel. Id. at 585. Therefore,
the six-year statute of limitations would begin to
run at the time the Appellate Division decision is
issued.

It is obvious that the area of appellate malprac-
tice presents “thorny” issues. This also includes
whether or not a jury can hear the claims or
whether the claims of appellate malpractice
should be limited to a court sit-ting without a
jury. The New Jersey Supreme Court has not
decided this issue; however, it is raised in every
case involving claims for appellate malpractice.

To properly defend attorneys facing appellate
malpractice claims, defense counsel must be
armed with the proper strategic defenses avail-
able. Having a firm under-standing of the law of
the jurisdiction and a knowledge of the stand-
ards in connection with appellate malpractice is
vital; as is a strong understanding of the areas in
which claims are made; the principles involved
in the prosecution or defense of the claims; and
what damages can be available in actions
against appellate counsel. [
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