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Asbestos has spawned the most enduring mass tort
litigation in history. In turn, the litigation has spawned
what Forbes recently called “one of the longest-running
and most lucrative schemes in the American litigation
business.”' That “scheme” is the practice in which clai-
mants and their attorneys recover compensation from
two sources—bankruptcy trusts and tort litigation—
for the same harm. Such double recoveries have been
sharply criticized by judges, commentators, and the
national media because they are routinely obtained
by concealing the trust payments from disclosure in
civil litigation.

The practices gained national attention during the
recent bankruptcy of a gasket manufacturer, Garlock
Sealing Technologies. After ordering the disclosure of
an unprecedented volume of trust filings, the federal
judge presiding over the case found such conduct so
pervasive and longstanding that it helped to drive
Garlock into insolvency. The court’s remarkable

findings have been described as a “wake up call” for
judges handling asbestos cases.”

While Garlock’s experience was hardly unique among
asbestos defendants, it has reinvigorated reform efforts
designed to foster the disclosure of bankruptcy trust
claims in civil litigation. This article describes the lack
of transparency in the current litigation environment
and surveys the legislative and judicial reforms that
have been undertaken thus far. While these measures
are important steps toward restoring fairness in asbes-
tos litigation, they are too sparse and inconsistent to
fully address the lack of transparency. Ultimately, only
the wholesale adoption of a uniform and comprehen-
sive approach will end the redundant recoveries that
threaten solvent companies, deplete resources avail-
able to deserving future claimants, and undermine
the integrity of the civil justice system. This article
concludes by describing such an approach.

The Problem and Consequences of Double
Recoveries
Over the past three decades, fifty-six personal injury
trusts have been established from the remnants
of companies driven into bankruptcy by asbestos
claims.? Those trusts have combined assets exceeding
$30 billion, and they pay asbestos claimants billions of
dollars each year with little or no contest. A typical
mesothelioma claimant, for instance, can recover hun-
dreds of thousands of dollars from the trusts based
primarily on the claimant’s own word that he or she
was exposed to the products of the bankrupt entities.
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In addition to seeking recoveries from the trusts,
asbestos claimants routinely sue solvent entities. The
common view that asbestos litigation is waning is
simply not true. The volume of diagnoses and filings
has remained relatively steady in recent years, and
filings have actually increased in some jurisdictions.
For instance, current statistics indicate that asbestos
filings in the Philadelphia County Court of Common
Pleas have risen every year but one since 2010, 631
cases are pending on Philadelphia’s docket, and
approximately 300 new cases are filed each year.” In
Madison County, Illinois, the forum for nearly 25
percent of all asbestos claims filed in the United States
each year, the number of filings alleging asbestos-
related lung cancer rose from 325 in 2006 to 1,563
in 2012 (an annual record), and 2,200 cases are cur-
rently pending on the docket.” In 2013 and 2014,
asbestos lawsuits constituted 74.6 percent of all civil
filings in Madison County.® Commentators have pre-
dicted that the pace of asbestos litigation will continue
unabated for the foreseeable future.”

Given the large volume of litigation and the amount of
money available from the two-track system of compen-
sation, there has been a recent focus on ensuring trust
transparency in order to avoid the potential for abuse.
The abuse occurs most often when claimants allege
certain facts to support their trust claims and then
allege inconsistent facts to support their tort claims.
For instance, claimants have alleged exposure to the
products of bankrupt entities in their trust filings,
but then ignore or flatly deny those exposures when
they target solvent defendants in tort litigation. Clai-
mants also attempt to shield their trust recoveries from
disclosure in tort suits by concealing their trust claims
or not filing the claims until the tort suit has concluded.

Courts across the country have sharply condemned
these practices. For example, then-Delaware Judge
Peggy Ableman was shocked at inconsistencies in a
claimant’s trust and tort allegations:

This is really seriously egregiously bad beha-
vior. This is misrepresenting. This is trying to
defraud. I don’t like that in this litigation.
And it happens a lot. And I'm trying to put
an end to it. This is an example of the games
that are being played.®

A Philadelphia judge described the problem as

follows:

It is not uncommon for a person who can
show exposure to asbestos to make applica-
tion to several, or even more bankruptcy
trusts, to simultaneously sue other, non-
bankrupt, manufacturers, often more than
one, in civil court proceedings. Thus, one
individual or estate has two avenues of recov-
ery; the bankruptcy trusts administrative
procedure, as well as civil lawsuits. This has
led to the potential of double recovery, as
there has only been haphazard reporting, if
at all by plaintiffs of funds received from
bankruptcy trusts, despite recoveries also
received at trial.’

Similar criticism by an Ohio judge prompted the Wa//
Street Journal to editorialize that the judge’s opinion
should be “required reading for other judges” to pro-
vide “more scrutiny of ‘double dipping’ and the ram-
pant fraud inherent in asbestos trusts.”""

But the most well-documented concerns emerged
from the bankruptcy of gasket manufacturer Garlock
Sealing Technologies. After asbestos claims forced it
into bankruptcy, Garlock succeeded in convincing a
federal judge to order the disclosure of voluminous
trust filings and related documents. Having reviewed
many of those documents, the court issued a scathing
opinion in 2014, finding that the litigation that drove
Garlock into bankruptcy had been “infected by the
manipulation of exposure evidence by plaintiffs and
their lawvyers[.]”11 In particular, to ensure that evi-
dence of exposure to the products of bankrupt entities
“disappeared” in the tort litigation, plaintiffs and their
counsel undertook “to withhold evidence of exposure
to other asbestos products and to delay filing claims
against bankrupt defendants’ asbestos trusts until after
obtaining recoveries from Garlock (and other viable
defendants).”'* With regard to the trust claim forms
and related evidence it reviewed, the court found:

the fact that each and every one of them con-
tains such demonstrable misrepresentation is
surprising and persuasive. More important is
the fact that the pattern exposed in those
cases appears to have been sufficiently wide-
spread to have a significant impact on
Garlock’s settlement practices and results.'”

The court also found that the conduct of the
plaintiffs’ lawyers exhibited a “startling pattern of
misrepresentation.”'
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To illustrate Garlock’s experience, the judge pointed
to a California case in which Garlock was hit with a $9
million verdict. The plaintiff in that case claimed that
100% of his asbestos exposure resulted from Garlock
gaskets, and he specifically denied that he was exposed
to amphibole products, including insulation manufac-
tured by Pittsburgh Corning. His lawyer even fought
to keep Pittsburgh Corning off the verdict sheet by
arguing that the plaintiff never worked with or around
its products. However, it was ultimately revealed that,
seven months before the verdict, the plaintiff had filed
a claim in the Pittsburgh Corning bankruptcy certify-
ing “under penalty of perjury” that he had been
exposed to Pittsburgh Corning’s insulation. He also
filed twenty-one other trust claims alleging asbestos

15
exposure.

The court also described a Philadelphia case that Gar-
lock settled for a substantial sum. In that case, the
plaintiff had filed written discovery answers claiming
“no personal knowledge” of exposure to the asbestos
products of any bankrupt entity. In fact, the plaintiff
had filed twenty trust claims, and the allegations sup-
porting fourteen of those claims contradicted the
plaintiff’s representations in the tort suit.'®

As a result of such conduct, which dramatically
inflated Garlock’s payments in past cases, the court
overseeing Garlock’s bankruptcy reduced its esti-
mated aggregate future liabilities from the $1-1.3 bil-
lion sought by claimants to $125 million, a 90%
reduction.'” The fallout from the bankruptcy has gar-
nered national attention.'®

Although plaintiffs have attempted to dismiss Gar-
lock’s experience as anecdotal and unrepresentative,
the types of conduct described by Garlock are, in
fact, routine. A sample of our own firm’s files makes
this point. At any given time, we handle more than
one thousand asbestos lawsuits in Pennsylvania, we
represent dozens of defendants in those suits, and
we have about three hundred and fifty asbestos law-
suits listed for trial in Philadelphia County every year.
We recently examined a random universe of twenty-
one asbestos suits in which we sent out discovery
requests asking whether plaintiffs had filed trust
claims. In responding to those discovery requests,
plaintiffs denied that any trust claims were filed, and
the civil lawsuits were then resolved by settlement or
verdict. Following the resolution of the cases, we sent

inquiries to the Johns Manville Trust. Of the twenty-
one civil lawsuits we examined, the Johns Manville
Trust responded that seventeen claims had been both
filed and paid and one claim was pending. Therefore,
of the twenty-one original lawsuits where plaintiffs
had denied filing trust claims, they ultimately filed
claims in eighteen of those cases. And those were
claims with only one trust. Obviously, claims can be
filed with many trusts."”

This is only a small sample of the double recoveries
that can occur in asbestos litigation. Plaintiffs conceal
or delay their trust filings until after they recover in a
lawsuit and thereby prevent use of the trust recovery
in the lawsuit.? As in the Garlock case, this double-
dipping dramatically inflates the liabilities of solvent
companies, depletes resources they could use to fund
research, expansion and job creation, and ultimately
threatens their survival. It also reduces the resources
available to pay legitimate claimants.

Legislative and Judicial Solutions
Legislatures and judges in a number of jurisdictions
have responded to the lack of trust transparency with
remedial measures, and commentators have offered
comprehensive proposals. Although these measures
have been too limited and inconsistent to make a
significant impact, combining their best features pro-
vides a roadmap for the reforms that are necessary to
finally solve the problem of double recoveries.

Legislative Reforms
Statutes. To date, six states have enacted transpar-
ency statutes. Four of these statutes have been enacted
since the Garlock decision on January 10, 2014. All
six impose a common core of disclosure requirements,
but they differ in certain particulars.

Most recently, on June 16, 2015, Texas enacted a
comprehensive reform statute that applies to actions
pending on or commenced after September 1, 2015.
The statute requires asbestos plaintiffs to file all trust
claims at least one hundred and fifty days before trial,
unless the court approves an exception on the basis
that the cost of filing the claim would exceed the
reasonably anticipated recovery. This initial require-
ment that plaintiffs must file all claims before trial is
an attempt to prevent delaying trust claims until after
trial is over. Plaintiffs must then serve on each party
“notice of, and trust claim material relating to, each
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trust claim” not later than one hundred and twenty
days before trial unless the court modifies that dead-
line. If plaintiffs later file an additional claim, they
must disclose that filing and the other required infor-
mation within fifteen days after the filing or on the
trial date, whichever is earlier. If the information sup-
porting an existing claim is incomplete or inaccurate,
plaintiffs must file supplemental disclosures within
fifteen days after discovering the inadequacy. Trial
may not begin until all of the required disclosures
are made. A plaintiff’s failure to satisfy the disclosure
requirements can result in sanctions, including vacat-
ing a judgment and awarding a new trial. If a defen-
dant identifies a trust not named by the plaintiff but
against whom the plaintiff may file a claim, the defen-
dant can move the court to stay trial and order the
plaintiff to file a claim. If the court determines that
the plaintiff is likely to receive compensation from the
trust and that the cost of the claim will not exceed
the recovery, trial will be stayed until the plaintiff files
the claim and makes the required disclosures. Trust
claim materials are deemed relevant and admissible
at trial, notwithstanding claims of confidentiality or
privilege.”!

Five weeks earlier, on April 9, 2015, Arizona enacted
its own reform statute. That statute requires plaintiffs
to identify, within forty-five days after the filing of the
defendants’ answers, all filed or “reasonably antici-
pated” trust claims. While the Texas statute attempts
to prevent delayed trust filings by requiring that all
filings occur before trial, its Arizona counterpart dis-
courages delayed claims by requiring plaintiffs to iden-
tify all anticipated claims before trial. Within sixty
days after the defendant’s answer, the plaintff must
provide a copy of the final executed proof of claim,
relevant trust documents, and, if the claim is paid, all
documents relating to the payment. The plaintiff
must also update the disclosures within thirty days
after filing an additional claim or receipt of informa-
tion concerning a pending claim. If the plaintiff iden-
tifies an anticipated trust claim, the trial court must
stay all proceedings until the plaintiff files the claim
and provides a copy of the final executed proof of
claim. No trial may be scheduled until at least one
hundred and eighty days after the plaintiff makes all of
the required disclosures. Trust documents are gener-
ally admissible in the tort action and are not subject to
claims of privilege. The submission of a claim consti-
tutes sufficient evidence from which a jury may find

exposure and causation of a plaintiff’s disease. Impor-
tantly, defendants may pursue discovery directly from
the trusts and the plaintiff must provide any consent
required by the trusts to release information. If a
defendant identifies a trust not named by the plaintiff
but against whom the plaintiff may file a claim, the
defendant can move the court to order the plaintiff to
file a claim. If the trial occurs before the plaintiff
receives payment on one or more trust claims, the
payment(s) shall be credited against any judgment.
Finally, the plaintiff’s failure to disclose any of the
required information can result in sanctions.*

On March 18, 2015, West Virginia enacted the
Asbestos Bankruptcy Trust Claims Transparency
Act. In a preamble, the statute declares that its pur-
pose is to: “(1) Provide transparency for claims made
in the asbestos bankruptcy trust claim system and for
claims made in civil asbestos litigation; and; (2)
Reduce the opportunity for fraud or suppression of
evidence in asbestos actions.” To achieve these goals,
the statute requires disclosure of trust claims that have
been filed “or that potentially could be filed” no less
than one hundred and twenty days before the start of
trial and supplemental statements must be filed within
ninety days after the plaintiff files an additional claim,
submits further information in support of an existing
claim, or receives information related to a claim or
potential claim. The plaintiff must also file a certifica-
tion that he or she has undertaken “a good faith inves-
tigation of all potential claims against asbestos trusts.”
Trial may be delayed and sanctions may be imposed if
the plaintiff does not fulfill the disclosure require-
ments. Trust claim materials are deemed admissible
at trial, notwithstanding any claim of privilege, and
defendants may seek discovery directly against the
trusts. Defendants may also identify other potentially
liable trusts and move the court to compel the plaintiff
to file claims, and trust payments must be offset
against tort judgments.*

On March 27, 2014, Wisconsin enacted a similar
statute, although it requires disclosure of all claims
that the plaintiff “has filed or reasonably anticipates
filing” within forty five days after the issues are joined.
The statement for each claim must include the name,
address, and contact information for the asbestos
trust, the amount claimed by the plaindiff, the date
that the plaintiff filed the claim, the disposition of the
claim, and whether there has been a request to defer,



MEALEY’S Asbestos Bankruptcy Report

Vol. 15, #1 August 2015

delay, suspend, or toll the claim against the trust.
Within sixty days after the issues are joined, the plain-
tiff must produce an executed proof of claim for all
filed claims, all trust documents, payment informa-
tion, if any, a list of claims the plaintiff reasonably
anticipates filing with the trust information, and the
anticipated amount of the claim. Supplemental dis-
closures must be made within thirty days after the
filing of a new claim or receipt of information related
to an existing claim. Trust claim materials are admis-
sible in evidence, defendants may pursue discovery
directly from the trusts, and defendants may identify
additional trusts with which the plaintiff may file
claims and move the court to order the filing of
such claims. Notably, the statute also provides that,
if the defendant is found to be 51 percent or more
causally negligent, the plaintff may not collect any
damages until after the plaintiff assigns all pending,
current, or future trust claims to the defendant(s). If
the defendant is found to be less than 51 percent
causally negligent, the plaintff may not collect until
after he or she assigns all fizure claims.**

Two other states, Oklahoma and Ohio, passed sta-
tutes before the Garlock decision, but those statutes
were no doubt prompted by the types of conduct later
revealed in Garlock’s bankruptcy. Oklahoma’s sta-
tute, The Personal Injury Trust Fund Transparency
Act, was enacted on May 7, 2013. It requires disclo-
sure of actual or anticipated trust claims within ninety
days after the tort action is filed. Unlike other trans-
parency statutes, Oklahoma’s version applies the dis-
closure requirements to all personal injury trusts, not
merely asbestos trusts. Like the Wisconsin statute, it
requires supplemental disclosures within thirty days
after the plaintiff files an additional claim, supple-
ments an existing claim, or receives additional infor-
mation or materials. Like the Arizona statute, it also
provides that no trial may be scheduled until at least
one hundred and eighty days after the plaintiff makes
all of the required disclosures and further provides
that, if the plaintiff identifies an anticipated trust
claim, the trial court must stay all proceedings until
the plaintiff files the claim and provides a copy of the
final executed proof of claim. Unlike its counterparts
in other states, however, the Oklahoma statute pro-
vides that, if trial occurs before a trust claim is
resolved, a rebuttable presumption arises that the
plaintiff will receive the value specified in the trust
governance document applicable to the plaintiff’s

claim at the time of trial. That presumed value will
then be setoff against any verdict for the plaintiff.”

In December of 2012, Ohio became the first state to
enact a transparency statute, which became effective
on March 27, 2013. The statute requires a sworn
statement identifying all actual claims within thirty
days after the commencement of discovery and a sup-
plemental statement within thirty days after the filing
of additional claims. It also provides that, if the plain-
tiff recovers on a trust claim that was submitted after a
judgment was entered in the tort action, the court
may reopen the judgment and adjust it by the amount
of the trust recovery or award other appropriate relief.
Unlike the later statutes, however, the Ohio law does
not require disclosure of anticipated claims or the
amount of any claims.”®

Bills. In addition to these six statutes, transparency
bills are pending in Congress and at least six states,
including California, Illinois, Louisiana, Mississippi,
North Carolina, and Pennsylvania. The federal bill,
entitled The Fairness in Claims and Transparency
(FACT) Act, was initially introduced in the House
of Representatives in 2012 and reintroduced in
2013. On November 13, 2013, it passed the House
by a vote of 221-199* but then stalled in the Senate.
It was reintroduced on January 25, 2015, and is cur-
rently pending.”® Unlike the state statutes and bills,
which impose duties primarily on plaintiffs and trial
courts, the federal bill directs each trust to publish
reports on the docket of the bankruptcy court that
created it. The reports must identify “each demand
the trust received from, including the name and expo-
sure history of, a claimant and the basis for any pay-
ment from the trust made to such claimant.” Upon
written request, the trust must also provide the parties
in asbestos litigation “any information related to pay-
ment from, and demands for payment from, such

2
trust.”??

The California bill, which was most recently amended
in the California Assembly on April 14, 2015, con-
tains the same basic provisions as the state statutes
discussed above, with several variations. First, while
a defendant may file a motion asking the trial court to
compel the plaintiff to file additional trust claims,
only one such motion may be filed unless new evi-
dence of exposure surfaces. If the plaintiff successfully
opposes the motion, the court may award fees against
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the defendant. Also, no less than sixty and no more
than one hundred and twenty days after a judgment,
the plaintiff must file a sworn statement identifying
each trust claim, specifying the amount of money the
plaintiff has received or requested from each trust, and
verifying that the plaintiff has filed all viable claims
and will not file further claims. Finally, the trial court
retains jurisdiction for four years after the entry of
judgment to address matters related to trust claims
or other recoveries by the plaintiff.*

The Illinois bill was introduced on January 14, 2013,
and has been stalled in the state House since Decem-
ber of 2014. Largely modeled on the Ohio statute, the
bill requires a sworn statement identifying all “existing
claims” within thirty days after the commencement of
discovery and a supplemental statement within thirty
days after the filing of additional claims. No trial date
can be assigned until the required disclosures are
made, and the disclosures are deemed relevant and
admissible at trial, notwithstanding claims of confi-
dentiality or privilege. A defendant may also seek dis-
covery directly from the trusts. If the plaintiff recovers
on a trust claim that was submitted after a judgment
was entered in the tort action, the court may reopen
the judgment and adjust it by the amount of the trust
recovery or award other appropriate relief.’!

In Louisiana, a trust transparency bill was introduced
in 2011 and reintroduced in 2012 and 2013, but it
has not yet passed. The bill requires a sworn statement
identifying existing claims within thirty days after the
action is commenced and a supplemental statement
within thirty days after the filing of additional claims.
No trial date can be assigned until the required dis-
closures are made, and the disclosures are deemed
relevant and admissible at trial, notwithstanding
claims of confidentiality or privilege. If a defendant
identifies a trust not named by the plaintiff but against
whom the plaintiff may file a claim, the defendant can
move the court to stay trial and order the plaintiff to
file a claim. If the plaintiff recovers on a trust claim
that was submitted after a judgment was entered in
the tort action, the court may reopen the judgment
and adjust it by the amount of the trust recovery or
award other appropriate relief. A defendant may also
seek discovery directly from the trusts. Finally, the
plaintiff’s failure to disclose any of the required infor-
mation can result in sanctions.””

The Pennsylvania bill, introduced on April 8, 2013,
shares the name of the federal bill, The Fairness in

Claims and Transparency (FaCT) Act. It has not been
voted upon and remains stalled in the state House.
Notably, unlike other states’ bills and statutes, the
Pennsylvania bill allows the fact-finder to apportion
liability directly against a trust with which the plaintiff
has filed a claim or has a reasonable basis to file a
claim. Apportionment of liability against the trust
therefore reduces the defendants’ liability. If a verdict
is rendered before the plaintiff receives payment from
a trust, there is a rebuttable presumption that the
plaintiff will receive the maximum possible value of
the claim, as published in the trust’s governance docu-
ments. The plaintiff must file a sworn statement at
least ninety days before trial identifying all filed or
potential trust claims, the actual or anticipated filing
dates, and the amounts or expected amounts of the
claims. The disclosure must include a certification
that the plaintiff has conducted a reasonable investi-
gation and has disclosed all claims the plaintiff has
filed or has a reasonable basis to file. The plaintiff
must also disclose all submissions to and communica-
tions with each trust, including work histories, expo-
sure allegations, affidavits, depositions and trial
testimony of the plaintiff and others knowledgeable
about the plaintiff’s exposure history, all medical doc-
umentation supporting the claims, and trust govern-
ance documents. The plaintiff has an ongoing duty to
supplement these disclosures, and sanctions may be
imposed in the event of a default. Trial may not begin
until at least thirty days after the plaintiff has made all
required disclosures. A defendant may also seek dis-
covery directly from a trust identified by the plaintiff,
and the plaintiff must provide any required consents

or authorizations.>”

Bills in Mississippi and North Carolina failed and are
no longer pending. The Mississippi bill, which failed
in the Senate judiciary committee on February 5,
2013, identified its intent, in relevant part, as follows:

Asbestos claimants often seek compensation
for alleged asbestos-related conditions from
civil defendants that remain solvent in civil
court tort actions and from trusts or claims
facilities formed in asbestos bankruptcy
proceedings.

There is limited coordination and transpar-
ency between these two (2) paths to recovery.
The courts have already experienced the
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problem of instances of claimants failing
to provide information and materials re-
garding asbestos trust claims that they have
commenced.

It is in the interest of justice that there be
transparency for claims made in the bank-
ruptcy system and for claims made in civil

asbestos litigaltion.34

Like the Ohio statute and the Illinois bill, the Mis-
sissippi bill required a sworn statement identifying all
existing claims within thirty days after the commence-
ment of discovery and a supplemental statement
within thirty days after the filing of additional claims.
No trial date could have been assigned until the
required disclosures were made, and the disclosures
were deemed relevant and admissible at trial, notwith-
standing claims of confidentiality or privilege. If a
defendant identified a trust not named by the plaintiff
but against which the plaintiff may file a claim, the
defendant could have moved the court to stay trial and
order the plaintiff to file a claim. The court then could
have directed the filing of the claim unless it deter-
mined that the attorneys’ fees and costs associated
with filing the claim would have exceeded the antici-
pated recovery. A defendant could also seek discovery
directly from the trusts. If the plaintiff recovered on a
trust claim that was submitted after a judgment was
entered, the court was empowered to reopen the judg-
ment and adjust it by the amount of the trust recovery
or award other appropriate relief, so long as a defen-
dant’s motion requesting such relief was filed within
one year after the judgment. Finally, the plaintiff
could have been sanctioned for failing to disclose
any of the required information.”

A North Carolina bill that was introduced in April of
2013 originally contained asbestos trust transparency
provisions in addition to other, unrelated provisions.
However, the transparency provisions were deleted
from the bill when it was passed in the North Carolina
Senate on June 11, 2014. The original bill required a
sworn statement within thirty days after the plaintiff
filed suit identifying all filed or potential trust claims.
Like the Arizona and Oklahoma statutes, the bill pro-
hibited trial until at least one hundred eighty days
after the required disclosures. In addition to allowing
a defendant to move the court to compel the plaintiff
to file a claim, the bill also provided that, if trial

occurred before a claim was resolved, there would
be a rebuttable presumption that the plaintiff was
entitled to and would have received the compensation
specified in the trust governance document. A setoff
against any judgment would have been applied in the
amount of any prior trust recovery plus the amount
specified in the trust governance documents for any

unresolved trust claims.>®

Other Legislation. In addition to the aforemen-
tioned statutes and bills aimed directly at trust transpar-
ency, other recent statutes in a number of states could
foster transparency. For instance, Pennsylvania and
Oklahoma eliminated joint and several liability in
2011, and Tennessee did so in 2013. The Pennsylvania
statute, enacted on June 28, 2011, and known as the
“Fair Share Act” (FSA),%” provides a typical example of
how statutes eliminating joint and several liability could
be used to foster transparency. The FSA has two provi-
sions that should alter the apportionment of liability in
asbestos cases. First, while Pennsylvania law previously
required pro rata/per capita apportionment in strict lia-
bility cases (meaning that liability was assigned equally
to strict liability defendants),”® the FSA requires the jury
to assign individual percentages to strict liability defen-
dants, as was always done with negligence defendants.”
Second, contrary to prior Pennsylvania law, the FSA
allows juries to apportion liability against nonparties
who have been released by plaintiffs.*’

The common-sense meaning of these provisions is that
juries must assign individual percentages of liability to
both culpable defendants and nonparties who have
settled with plaintiffs. Applying this approach to asbes-
tos litigation, there is simply no principled basis on
which to treat bankruptey trusts differently from
other settled nonparties that pay compensation to
resolve allegations of liability. Indeed, even before the
ESA took effect, Pennsylvania appellate case law
defined asbestos trusts as “joint tortfeasors” and pay-
ments from those trusts as “settlement monies.”*!
Therefore, it comports with both logic and case law
to treat paying asbestos trusts as settled or released
nonparty joint tortfeasors. This straightforward con-
struction of the FSA can and should reduce the liability
of solvent defendants by the amount of liability appor-
tioned to the trusts. Therefore, if properly applied, the
FSA and similar statutes in other states would help
remedy the unfairness caused by double recoveries.**
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Taken together, the transparency statutes and bills,
and state laws overruling joint and several liability,
provide a legislative roadmap for trust transparency
and ending double recoveries. Effective legislation
should: (1) require sworn statements and supporting
documents regarding both actual and anticipated
claims; (2) require supplemental disclosures identify-
ing additional claims; (3) authorize stays of trial until
the required filings or disclosures are made; (4) pro-
vide for the general admissibility of trust filings and
documents despite claims of privilege or confidenti-
ality; (5) provide that trust claims constitute evidence
of both exposure and causation; (6) authorize defen-
dants to pursue discovery directly from the trusts and
require plaintiffs to provide the necessary consents or
authorizations; (7) authorize defendants to identify
additional claims that plaintiffs can file; (8) permit
the amount of trust recoveries to be setoff against
tort judgments and/or allow apportionment of liabi-
lity directly against the trusts; and (9) authorize sanc-
tions for the violation of disclosure requirements.
Such provisions create the necessary flow of informa-
tion between the trust and tort systems that prevent
double recoveries and discourage the type of conduct
uncovered in the Garlock bankruptcy.

Unfortunately, while the legislation contains the seeds
of a solution, statutes have been enacted in only six
states, bills have stalled or failed in other states, and
laws eliminating joint and several liability have not yet
been employed to prevent the prevalent concealment
of trust claims. Unless and until legislative reforms
succeed more broadly, litigants must look to trial
courts, which possess special authority to uphold the
integrity of the judicial process. Here, too, however,
despite the notoriety that has followed the Garlock
bankruptcy, only some courts have taken steps to
address transparency issues.*?

Judicial Reforms
The efforts of courts to address the lack of commu-
nication between the trust and tort systems usually
have consisted of Case Management Orders

(CMO:s) and ad hoc decisions in individual cases.

Case Management Orders. In 2006, a California
appellate court in Volkswagen of America, Inc. v.
Superior Court™ rendered what has been described
as the “bellwether” decision in the cause of trust

transparency.®> That decision, which held that docu-
ments submitted to bankruptcy trusts are discoverable
in tort litigation, spawned similar decisions elsewhere
and ultimately led to standard case management
orders (CMOs) that formalized certain disclosure
requirements in some jurisdictions.

Even before Volkswagen, however, three jurisdictions
had standing CMOs applicable to asbestos litigation.
For instance, since 1996, a CMO governing New
York City asbestos cases has authorized standard dis-
covery regarding trust claims. The CMO was
amended in 2003 to require plaintiffs to produce
“all documents relating to claims made to asbestos
bankruptcy trusts.” Further amendments require
plaintiffs to identify all trust claims that a plaintiff
“intends to make[.]”%® These requirements have
been upheld despite arguments by the plaintiffs’
bar that discovery is prohibited by confidentiality pro-
visions in trust governance documents and that
compelling the disclosure of anticipated claims is
unconstitutional because it frustrates the time limita-
tions in the governance documents.*’”

In a CMO dated December 9, 2003, which also pre-
ceded Volkswagen, a West Virginia court required
asbestos plaintiffs to submit affidavits at least sixty
days before the discovery deadline identifying the
trusts with whom the plaintiffs have filed or will file
claims. Upon request from a defendant, the plaintiff
must also disclose the documents supporting the trust
claim. The plaintiff’s affidavit “shall be used [for] any
purpose by the parties,” and the trial court is author-
ized to compel a plaintiff to disclose the total amount
received or expected to be received from the bank-
ruptcy proceedings.”® The 2003 CMO was amended
on March 3, 2010, to impose additional require-
ments, many of which would be incorporated into
the West Virginia transparency statute enacted on
March 18, 2015. The 2010 CMO is perhaps the
most comprehensive effort in the country to ensure
full trust transparency.*’ It requires all trust claims to
be disclosed no later than one hundred and twenty
days before trial, the plaintiff must identify “when a
claim was made or will be made,” and the plaintiff
must certify that he or she has undertaken “a good
faith investigation of all potential claims against as-
bestos trusts.” The plaindff must also produce doc-
uments supporting each trust claim and submit
supplemental disclosures within thirty days after
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receiving information that could support additional
trust claims. Sanctions may be imposed for noncom-
pliance. Trust claims and documents are deemed rele-
vant and discoverable, and discovery may not be
defeated by a claim of privilege. Defendants may
seek discovery directly from the trusts, and the plain-
tiff must provide the necessary consents. Trust pay-
ments will be setoff against any judgment. Any
payments not received by the time a judgment is
entered must be assigned to the defendants.”

On July 29, 2004, a trial court in Harris County,
Texas promulgated Master Discovery to All Plaintiffs
that requires disclosure of information submitted in
support of trust claims.”’ That discovery was incor-
porated into an amended CMO dated April 5, 2007,
which requires plaintiffs to identify each trust with
which a claim has been or will be filed, the amount
paid or agreed to be paid, and the date and status of
each claim. Plaintiffs must also produce documents
supporting each claim and execute authorizations
allowing the defendants to seek discovery from the
trusts.”> On January 16, 2009, the judge presiding
over the state multidistrict asbestos litigation in
Texas issued a letter ruling that trust claim applica-
tions are admissible to create a fact question on expo-
sure, and they will demonstrate a prima facie case of

causation if they allege causation, but not otherwise.””

A handful of other states followed the early lead of the
New York, West Virginia and Texas courts in pro-
mulgating CMOs. On March 19, 2007, a trial court
in Jackson County, Missouri issued an “Order of the
Discovery Commissioner Relating to Bankruptcy
Claims” that authorized interrogatories concerning
existing or anticipated claims with any of forty-six
identified bankruptcy trusts, supporting documenta-
tion, and the amounts or expected amounts of the
claims. The amount of “binding promises or actual

payments” is then offset against a judgment.”

On May 8, 2007, a trial court in Cuyahoga County,
Ohio issued a CMO requiring the plaintift to serve
applications for trust claims and supporting docu-
ments within seven days after a case group is listed
for trial. The plaintiff must also serve authorizations
allowing the defendants to seek discovery directly

from the trusts.”’

On December 21, 2007, the Superior Court of New
Castle County, Delaware issued a CMO requiring the
plaintiffs to disclose trust claims and “all materials
related to” such claims within thirty days after filing
suit. Plaintiffs must also supplement the trust disclo-
sures as new claims are filed. More recently, on Octo-
ber 10, 2013, the same court issued a new Standing
Order requiring the production of trust claims and
supporting documents. “Such materials shall be sup-

plemented seasonably up to the time of trial.”*®

On March 27, 2009, a trial court in Wayne County,
Michigan issued a CMO requiring plaintiffs to submit
all trust claim forms at least forty-eight hours before
trial and providing that “this is a continuing obliga-

tion until the conclusion of a trial or settlement.”>’

On February 22, 2010, a trial court in Montgomery
County, Pennsylvania issued a CMO providing
bluntly that “[n]o later than one hundred twenty
(120) days before trial, each plaintiff shall have filed
any and all Asbestos Bankruptcy Trust claims avail-
able to him or her.” By referencing “available” claims,
this provision discourages the practice of delaying
trust filings until after trial. Plaintiffs must also serve
documents related to the filings “[clontemporaneous
with all such ﬁlings[.]”58 Six weeks later, on April 5,
2010, the Philadelphia, Pennsylvania trial court issued
a CMO requiring the plaintiffs to serve responses to
the defendants’ trust claim discovery on the deadline
that other discovery responses are due.”” On Decem-
ber 14, 2011, a federal judge in the asbestos multi-
district litigation pending in the Eastern District of
Pennsylvania adopted standardized bankruptcy trust
interrogatories and procedures for production of

documents from trusts.®°

On January 26, 2011, the trial court in Madison
County, Illinois issued a comprehensive CMO that,
inter alia, authorizes standard interrogatories requiring
a plaintiff to identify each trust with which a claim has
been filed, the claim filing date, status of the claim,
and the amount of money received from or pledged by
the trust.%!

On May 26, 2011, a New York trial court issued a
CMO requiring plaintiffs to file trust claims no later
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than ten days after a trial listing and in no event less
than ninety days before trial.**

On June 27, 2012, a trial court in Middlesex County,
Massachusetts issued a detailed CMO applicable to all
asbestos cases in the state. Although the CMO sharply
limits the use of trust claim information outside of
asbestos litigation, it requires plaintiffs to produce
product exposure information in trust claim forms
within ninety days of trial, with an ongoing duty to
supplement. Within thirty days of trial, plaintiffs
must also file a certification that all known trust claims
have been filed. Like the 2010 Montgomery County,
Pennsylvania CMO, this provision seeks to prevent
plaintiffs from waiting until after trial to file trust
claims. Trust payments will be setoff on a dollar-for-
dollar basis against any subsequent verdict. Once a
verdict occurs, plaintiffs must assign any additional
trust claims to defendants and cooperate in the filing

and collection of those claims.®

On June 29, 2012, a San Francisco County, Califor-
nia trial court issued a CMO that requires plaintiffs to
serve answers to standard trust claim interrogatories
within twenty-one days of serving a complaint. The
standard interrogatories require plaintiffs to identify,
inter alia, each trust that paid a claim, the date on
which each claim was filed, and the total amount of
payments received from the trusts and other sources.
Plaintiffs must also produce or sufficiently describe

. . .64
documentation supporting the claims.®

Most recently, effective May 27, 2015, the Los
Angeles Superior Court issued a comprehensive
CMO that incorporated a prior CMO dated
August 11, 2014, and supplemented it with addi-
tional interrogatories and requirements. In broad
terms, the CMO requires plaintiffs to “produce all
documents sent to, received from, shown to,
exchanged with, or otherwise disclosed to any estab-
lished or pending asbestos trust funds ... for any
purposel[.]” Such production must occur at the same
time that the plaintiffs serve answers to the standard
interrogatories, and it shall be supplemented no later
than five days before trial if new witnesses or docu-

ments have been discovered. The CMO further
emphasizes that facts relating to alleged asbestos

10

exposures are not privileged and are discoverable,
and that the plaintiffs must “disclose all facts relating
to all of their alleged exposures to asbestos, whether to
the products or premises attributable to the named
defendants, or to bankrupt or other entities, and
regardless of whether those facts have been, or ever
will be, included in a claim to a third party for the
purpose of obtaining compensation for an asbestos-
related injury.” Nor may plaintiffs object or refuse
to produce information on the basis that it also
appears in otherwise privileged trust documents.
The CMO also includes a form bankruptcy trust
authorization. Notably, despite a significant challenge
from plaintiffs” lawyers, the CMO applies its disclo-
sure requirements to counsel as well as the parties.
These requirements apply to cases in which a com-
plaint or amended complaint was filed on or after
May 27, 2015. Although initially subject to a six-
month “trial period,” the requirements will remain
in effect unless and until they are amended, vacated,
or superseded.®’

Ad Hoc Decisions. While legislation and CMOs
provide a more thorough and uniform remedy for
the lack of trust transparency, some courts have also
dealt with the issue in individual cases. For instance,
in 2011, a Pennsylvania appellate court upheld trial
court rulings that allowed discovery of “affidavits,
claims forms, releases, and other materials related to
the 524(g) bankruptcy trusts” and also allowed trusts
that paid the plaintiff to be considered “as tortfeasors
for purposes of reducing the verdict.”*® A similar deci-
sion by a Maryland appellate court allowed discovery
of trust information and payments because they were
relevant to apportioning damages.®” Two Pennsylva-
nia federal courts and a New York trial court per-
mitted the discoverability of trust information, and
the Pennsylvania decisions also rejected the plaintiffs’
arguments that trust claims are confidential settlement
communications that are protected from discovery.®®
In an insurance coverage dispute, a Maryland federal
court allowed an insurance company to obtain discov-
ery directly from trusts.®” Nevada and Delaware
courts have rejected objections to discovery interposed

by the trusts themselves.”’

While courts generally agree that trust information is
discoverable, even that issue has been the subject of
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conflicting decisions. For instance, a Rhode Island
court prohibited the discovery of certain trust infor-
mation except for the limited purpose of locating
impeachment evidence,”' and a Texas court refused
to compel production of trust claims because, in
part, the legislature failed to pass the then-pending
transparency statute (which was later enacted).”?
Moreover, while courts generally agree that filed
trust claims are discoverable, at least two courts, in
Connecticut and Delaware, have refused to compel
the production of anticipated claims.””> Two courts
in Washington have also refused to allow setoffs for
amounts that the plaintiffs could receive from trusts
after a verdict.”*

A Proposed Uniform CMO
Because of the limited number of transparency sta-
tutes and CMOs, and because the case law is sporadic,
commentators have proposed model CMOs for adop-
tion nationwide. The most comprehensive of these
proposals was drafted by Peggy Ableman, the former
Delaware Superior Court judge who had a first-hand
opportunity to assess the need for transparency in
Montgomery (discussed above) and other cases.”’
Judge Ableman’s proposed CMO adopts many of
the best features of the above statutes and CMOs

and adds important new requirements. The proposed
CMO is set forth as follows:

Asbestos Bankruptcy Trust Claim
Disclosures
(a) Within 30 days after an asbestos action is filed
(or within 30 days after entry of this Order, whichever
is later) and before any evidence is preserved by
deposition -

(1) The Plaintiff shall provide the Court and
the parties with a sworn statement signed
by Plaintiff and Plaintiff’s counsel, under
penalties of perjury, indicating that an inves-
tigation of all asbestos-related bankruptcy
trust claims (“trust claims”) has been con-
ducted, that all trust claims that can be
made have been filed, and, if applicable,
that to the best of their information and
belief there are no other law firms represent-
ing Plaintiff with respect to trust claims.

(2) Plaintiff shall indicate whether there has
been a request to defer, delay, suspend, or toll

any trust claim, and provide the disposition
of each trust claim;

(3) Plaintiff shall provide all parties with all
trust claims materials, including for condi-
tions other than those that are the basis for
the immediate asbestos action, and with
respect to all law firms connected to Plaintiff
relating to exposure to asbestos, including
anyone at a law firm involved in the asbestos
action, any referring law firms, and any other
firm that has filed trust claims on the Plain-
tiff's behalf. “Trust claims materials” includes
all documents and information related to
trust claims, including final executed proof
of claim forms, supplementary materials, affi-
davits, deposition and trial testimony, work
history, medical and health records, corre-
spondence and documents reflecting the
status of a trust claim, and if the trust claim
has settled, all supporting documents and
information relating to the settlement of the
trust claim; and

(4) If Plaintiff’s trust claim is based on expo-
sure to asbestos through another person (so-
called “take home exposure”), Plaintiff shall
produce all trust claims materials submitted
by the directly exposed person to an asbestos-
related bankruptcy trust if available to Plain-
tiff. The presumption is that Plaintiff has
access to and shall provide all trust claims

materials filed by his or her spouse, parent,
or child.

(b) No initial trial date will be set until the require-
ments of paragraph (a) are met. Plaintiff has a con-
tinuing obligation to supplement the information and
materials required under paragraph (a).

(c) If a Defendant believes that Plaintiff is eligible to
file one or more additional trust claims, then a Defen-
dant may move the Court for an Order to require
Plaintiff to file said trust claims.

(1) Within 10 days of receiving a Defendant’s
motion, Plaintiff shall file the trust claims
identified by the Defendant and produce all

trust claims materials or file a written

11
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response with the Court stating why there is
insufficient evidence to file the trust claim(s).

(2) If the Court determines that Plaintiff is
eligible to file the trust claim(s) identified by
Defendant, the Court shall stay the civil
action until Plaintiff files the trust claim(s)
and produces all trust claims materials.

(d) Not less than 30 days prior to trial, the Court shall
enter into the record a document identifying each
trust claim Plaintiff has made to an asbestos bank-
ruptcy trust.

(e) Trust claims materials are presumed to be relevant
and authentic, and are admissible in evidence. No
claims of privilege apply to any trust claims materials.

(f) Trust claim materials that are sufficient for pay-
ment under the applicable trust governance docu-
ments may support a jury finding that Plaintiff was
exposed to products for which the trust was estab-
lished to provide compensation and that such expo-
sure may be a substantial factor in causing Plaintiff’s
claimed injury that is at issue in the civil action.

(g) To ensure compliance with this Order, and as an
exercise of its inherent authority to administer justice,
this Court will retain jurisdiction over all asbestos
personal injury cases and the parties thereto for a
period of two years following resolution or entry of
judgment. Counsel for Plaintiff is ordered to serve
notice to the Court and all parties of record of the
resolution of each case within 30 days of resolution.
The Court reserves the right to impose any and all
remedies allowed by law in the event of noncompli-
ance with this order, upon noticed motion.

(h) [For jurisdictions that allow set-offs] If a Plaintiff
proceeds to trial before a trust claim is resolved, there
is a rebuttable presumption that Plaintiff is entitled
to, and will receive, the compensation specified in
the trust governance document applicable to the
claim at the time of trial. The Court shall take judicial
notice that the trust governance document specifies
compensation amounts and payment percentages and
shall establish an attributed value to Plaintiff’s trust

claims.”®

12

This proposed CMO has a number of features that
would make it especially effective in ensuring the
transparency of trust filings. By requiring disclosure
shortly after the tort suit is commenced, the proposed
CMO is like the Louisiana and North Carolina bills
and the Delaware and California CMOs, but the
requirement of disclosure before depositions is an
important new feature. This requirement would
both ensure that tort defendants have information
about trust filings before the depositions and encou-
rage honesty in deponents because they will know
that the defendants already have trust claim informa-
tion.”” By adding a new requirement that plaintiffs
must identify other law firms who have filed trust
claims on their behalf, the proposed CMO also dis-
courages the common practice in which plaintiffs
retain different lawyers for the trust and tort claims
so that the tort lawyers can claim ignorance about
trust filings.

Another important new feature is directed at so-called
“take home exposure” cases in which the plaintiff
claims exposure through contact with a family mem-
ber or the family member’s clothing. In such cases,
plaintiffs must disclose not only their own trust filings
but their family members’ as well. This will prevent
the plaintiffs in “take home” cases from shielding rele-
vant exposure information that might appear in the
trust filings of family members. The provision allow-
ing trial courts to retain jurisdiction for two years after
a judgment finds a precedent only in the California
bill (which authorizes trial courts to retain jurisdiction
for four years). These provisions allow defendants to
receive credit for post-judgment trust recoveries and,
therefore, provide a remedy for cases in which plain-
tiffs delay or conceal trust filings until after a judg-

ment is entered.

Conclusion
While the conduct exposed in Garlock’s bankruptcy
has been addressed so far by statutes in six states,
CMOs in approximately a dozen jurisdictions, and
individual rulings in a handful of cases, more needs
to be done. Although these measures are laudable
steps in the right direction, they fall short of the

comprehensive, uniform reform that is necessary to
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ensure transparency and restore fairness in asbestos

litigation.

Unlike the existing measures, the CMO proposed by
Judge Ableman creates a system of checks and bal-
ances in which plaintiffs must self-disclose, defendants
can communicate directly with the trusts to verify the
existence of filed or potential claims, and the trusts
will provide the necessary information. More impor-
tantly, uniform procedures will facilitate the flow of
information between the trust and tort systems, with
the result that juries will have more information on
which to render fair decisions about the causes and

value of plaintiffs’ harm.

Until that occurs, double recoveries will continue to
undermine the integrity of the judicial system and
deplete resources that would otherwise be available
to pay legitimate claims. Garlock’s bankruptcy
revealed widespread deception, generated national
attention, and spurred interest in remedies, but
more needs to be done to finally end double recoveries
in asbestos litigation.
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