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Proof? You Can't Handle the "Proof"!

By  Angela DeMary, Esq. of Marshall Warner Coleman & Goggin, P.C.Dennehey
 
 
Key Points:
 
It doesn’t really matter how much the petitioner subjectively complains if it is not
corroborated by objective proofs.
A treating physician’s opinion is entitled to be accorded more weight than a
physician conducting a one-time evaluation.

 
If you are a practitioner of workers’ compensation in New Jersey, I am sure that
you have encountered a motion for medical and/or temporary disability benefits,
otherwise known as the “motion for med and temp.” It may be that the

respondent questions whether the requested treatment is related to a compensable condition, or it may
be that the petitioner never even asked for the treatment, yet jumped the gun and filed the motion. Either
way, the respondent must figure out how to effectively defend the motion.
 
One judge of workers’ compensation recently addressed this issue. Specifically, the judge addressed
whether a petitioner met his burden of proof in the case of Mauricio Moscoso v. Chief Fire Equipment &
Service Co., which involved a 2007 back injury. At the time of the incident, the petitioner was a sprinkler
system installer. The petitioner’s injuries included a one level bulge and one level herniation followed by
laminectomy and disectomy at the L5-S1 level and L4-5 decompression with left sided radiculopathy.
The claim resolved on 2009 for 27 ½ percent of permanent partial total.
 
In 2010, the petitioner filed an application for review and/or modification of the formal award, commonly
referred to as a “reopener” petition. After filing the reopener petition, the petitioner requested additional
treatment, which was denied by the respondent. The petitioner thereafter filed a motion for medical
and/or temporary total disability benefits. There was a full hearing on the motion, including medical
testimony. The court indicated that, although a petitioner’s testimony is relevant, the issue of need for
treatment underlying the motion is determined by medical testimony. The court went on to say that “[t]he
medical treatment sought must be reasonable and necessary. It must also improve his medical condition.
In other words, it doesn’t really matter how much the petitioner subjectively complains if it is not
corroborated by objective proofs.”
 
The court compared the petitioner’s testimony at the hearing of the resolution of the claim in 2009 and
his testimony at the motion for medical and/or temporary disability benefits proceedings in 2011. The
judge found that the petitioner’s complaints did not change from 2009 when the claim initially resolved
and when he reopened the claim in 2010. The court also considered the objective medical evidence.
There was evidence that the petitioner relayed contradictory information regarding his complaints to the
examiners.
 
The court recommended that the petitioner be returned to the prior authorized treating doctors to
address whether there was a need for additional compensable treatment on a reopener. Specifically, the
court stated, “The court observes that the best course of action that a respondent can take when a
treatment request is presented is to refer the petitioner back to the original provider. This is so because
a treating physician’s opinion is entitled to be accorded more weight than a physician conducting a one-
time evaluation.”
 
The respondent first had the petitioner evaluated by its prior permanency examiner. The petitioner was
initially evaluated by his family doctor and then the prior permanency examiner on his own behalf. The
respondent ultimately had the petitioner evaluated by the prior authorized treating doctor. Only the two
prior permanency examiners testified at the hearing. The report of the prior authorized treating doctor
was accepted as prima facie evidence, but the doctor did not testify. The court thus weighed the value
of all three evaluators’ opinions, finding that the treating doctor’s opinion carried more weight.
 
The court ultimately found that there was no need for additional treatment on the reopener motion for
medical and/or temporary disability benefits on three bases. First, the court found that the petitioner
failed to prove a substantial worsening of subjective complaints of functionality since the entry of the
prior formal award and reopener claim. Second, the petitioner’s physical complaints were the same as at
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the time of the entry of prior formal award. Finally, there was no objective proof of worsening since the
entry of prior formal award. The court dismissed not only the motion for medical and/or temporary total
disability, but also the entire reopener claim, with prejudice, finding that the petitioner failed to prove that
his condition had substantially worsened.
 
While findings of cases are within the discretion of each individual judge, it is important to take from this
case that a motion for med and temp can be effectively defended. It is also important to note that the
opinion of the treating doctor generally carries more weight than that of a one-time evaluator. Lastly, a
petitioner's subjective complaints alone are not enough to sustain one’s burden of proving a significant
worsening of one’s condition. Simply put, petitioners have a burden of proof that must be met. Failure to
do so may be the downfall of an entire claim.
 
Angela DeMary is an associate in the Cherry Hill, New Jersey, office of Marshall Dennehey Warner
Coleman & Goggin. She can be reached at 609.414.6409 or aydemary@mdwcg.com.
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