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plaintiff’s supervisor’s direct supervisor 
was instructed to reduce his department’s 
staff by eight employees. In making 
this decision, he first determined which 
job positions and functions would be 
impacted by the reduction in force, and 
he then conducted a skills assessment 
of the individuals in those groups. The 
plaintiff was the lead engineer in a three-
member group and was rated lowest 
of the three in the skills assessment. 
After discussing the findings with 
management, the plaintiff was informed 
of the decision to lay her off.

In rejecting the plaintiff’s allegation that 
her layoff was motivated by unlawful 
gender identity discrimination, the Third 
Circuit reasoned that the plaintiff failed 
to contradict the facts of record that the 
supervisor was directed by his superiors 
to reduce his workforce, he selected 
several groups of employees who would 
be impacted, he chose the skills to be 
evaluated based upon those he believed 
would be beneficial to the employer 
moving forward and the plaintiff was 
ranked the lowest within her group. 
Based upon this finding, the Third 
Circuit upheld dismissal of the plaintiff’s 
discrimination claims as a matter of law. 

Plaintiff’s admission that he failed to 
secure a prison control room door, 
thereby creating an opportunity for 
an inmate to gain access to the control 
room, mandates dismissal of plaintiff’s 
disability discrimination claims.

Dove v. Community Education Ctrs., 
Inc., 2013 U.S. Dist. LEXIS 170081 
(E.D. Pa. 12/2/13)

The plaintiff asserted violations of the 
ADA and the FMLA following his 
termination from employment as a prison 
guard. Specifically, the plaintiff alleged 
that he requested and took leave for 
depression and that, when he returned to 
work, he was subjected to harassment by 
a prison chief. Several months following 

his return from leave, the plaintiff was 
assigned to the control room in the area 
of the prison that housed the “worst-of-
the-worst inmates” and was involved in 
an incident where an inmate was able to 
gain access to the control room and make 
contact with a correctional officer—
despite the prison’s policy that the doors 
remain locked at all times. The incident 
was captured on the prison’s surveillance 
system and was investigated. The 
investigations supervisor noted that, 
“Leaving a control room door unlocked, 
even if an officer is inside, constitutes a 
violation of policy that is a terminable 
offense.” The deputy warden reviewed 
the investigative report and surveillance 
video and recommended to the warden 
that the plaintiff’s employment be 
terminated. 

In rejecting the plaintiff’s claims of 
discrimination, the court noted that “[n]
othing in the evidence suggests that [the 
chief]—who, according to plaintiff, 
bore him some discriminatory animus—
initiated, recommended, and ultimately 
caused plaintiff’s termination.” Rather, 
the court determined that the decision 
was clearly initiated by the investigations 
supervisor, with a recommendation 
for termination by the deputy warden, 
“neither of whom had any demonstrable 
knowledge of plaintiff’s impairment or 
request for leave.” In so holding, the 
court further reasoned that the plaintiff 
“did not identify any situations where 
control room doors were left unlocked 
on the SMU, an inmate gained entry to 
the control room, the offending officer 
used force to remove that inmate, and 
the entire incident was captured on 
video.” As a result, the court determined 
that, “given the overwhelming evidence 
that leaving a control room door open 
was itself a terminable offense” and the 
lack of “any mitigating circumstances 
to warrant a deviation from that policy,” 
the plaintiff failed to establish a pretext 
of discrimination.

Court denies a doctor’s request for 
a preliminary injunction to modify 

the American Board of Pediatrics’ 
exam pursuant to Title III of the 
ADA, holding that the doctor was 
not disabled and that the requested 
accommodations were not reasonable.

Rawdin v. The American Board of 
Pediatrics, 2013 U.S. Dist. LEXIS 
159458 (E.D. Pa. 11/6/13)

The court denied a doctor’s request 
for a preliminary injunction and his 
requested accommodation that he be 
awarded board certification without 
passing the multiple-choice portion of 
the examination or providing him with 
an alternative form of testing. The doctor 
was a pediatrician who had been unable 
to obtain board certification, having 
failed to pass the multiple- choice portion 
of the examination on five occasions. He 
argued that he suffered from a memory 
deficiency caused by a brain tumor and 
the subsequent treatment he received. 
Following his fifth attempt to pass the 
examination, his employment with a 
hospital was terminated based upon his 
failure to become board certified. As a 
result, the doctor requested that the court 
award him certification, that the test be 
modified so that he could take the test 
“open book” and/or that he be provided 
with an oral component to the test. 

In rejecting his requests, the court first 
noted that the doctor was not disabled as 
a matter of law. In so holding, the court 
determined that, while “test-taking” is a 
major life activity, there was no evidence 
that the doctor’s “test-taking abilities 
are lower than those of the average 
person in the general population” to be 
deemed “substantially limited” in that 
major life activity. Moreover, the court 
noted that, even if the court found that 
the doctor was disabled pursuant to the 
ADA, the requested accommodations 
were not reasonable and would have 
resulted in a fundamental alteration of 
the examination and an undue burden on 
the board.

 




